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THE COURT: Welcone you to Spartanburg in the matter
of Padilla versus Hanft. M. O Connell, as |ocal counsel would
you i ntroduce the fol ks you have with you.

MR O CONNELL: Yes, sir. At the end of the table
is Jonathan Freinman. He's adnmitted in Connecticut. Next to him
is Jennifer Martinez who's admitted in Virginia. This is Andrew
Patel who's admitted in New York. And this is Donna Newnan who
is also admitted in New York. They've all been admtted by your
Honor pro hac vice.

THE COURT: Al right. Thank you. M. Shealy.

MR, SHEALY: Yes, your Honor. Thank you. Your
Honor, with nme today is M. David Sal nons fromthe Solicitor
CGeneral's Ofice and also M. Daryl Jossepher of the Solicitor
General's Ofice.

THE COURT: Thank you. There are two hours set
aside. If you run -- if you get through quicker, that's fine.
If you run over, that's fine too. There may be sone questi oni ng
back and forth. Judge Carr, who's been nmamnagi ng the case for ne
in Charleston is here today as well, and we've been conferring a
little bit. | thought you should know that up front. So who's
arguing for --

MR. O CONNELL: M. Freiman, your Honor

THE COURT: M. Freiman.

MR, FREI MAN:  Thank you, your Honor. |[|'d like to

begi n by thanking you for granting the application for pro hac
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4
admi ssion and to the court's hospitality to those of us from out
of state.

May it please the court, never before in this
nation's history has the president been granted the authority to
imprison indefinitely and w thout charge an Anerican citizen
seized in a civilian setting in the United States. Your Honor
the constitution allows himno such power. History shows that
the power to inprison citizens suspected of being enem es of the
state is a power that is particularly subject to governnental
abuse and to guard against the risk of that abuse the framers
est abl i shed numerous constitutional safeguards, safeguards that
were fortified by constitution -- by congressional enactnents in
the wake of the ratification of the constitution and to the
present day.

Yet today the executive asks to set aside those
carefully constructed protections. It asks this court to
sanction a radical new path, a shadow system of preventive
detention w thout charge for any citizen it suspects of being an
enenmy of the state. Now, before the court can ratify such an
unprecedented infringement of citizens' freedom congress nust at
a mni mum enact a clear and unm st akabl e aut hori zati on, an
aut hori zation that specifies who nay be detained, for how | ong
and under what conditions.

Your Honor, the Authorization for the Use of

Mlitary Force is not such an authorization. It authorizes the
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5
use of necessary and appropriate force, a phrase that the court
in Hamdi found to include the well established detention of
eneny conbatants on a foreign battlefield, but the unprecedented
detention w thout charge of Americans in America seized from
civilian settings is neither necessary nor appropriate.

It's not necessary because the crimnal justice
system provides for the detention power. Nothing nakes that
clearer than the facts of this case. There was a warrant issued
froma grand jury for M. Padilla's arrest. M. Padilla was
arrested by | aw enforcenent officials, civilian | aw enforcenent
officials. He was brought before a civilian judge. He was
inmprisoned in a civilian facility in New York. Everything
occurred according to the civilian process in the way it was
supposed to. And it's not only not necessary, but not
appropriate. |It's not appropriate because it directly conflicts
with the lints on detention that congress has set by statute
and the limts that the framers set on presidential power.

I'"d like to begin with sone of those congressiona
enactments, your Honor. The first one I'd like to bring your
attention to is the Non-Detention Act, 4001(a) of Title 18 of
the United States Code. The Non-Detention Act's text is
perfectly clear. Citizens cannot be detai ned except on an act
of congress. It contains no exceptions whatsoever. |It's
congress's extraordinarily clear statenent on this issue.

But if one thought the text not clear enough, one
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6
could turn to the legislative history. And in turning to the
| egi slative history one would find that congress had in mnd
precisely the detention that we are here today argui ng about.

In the wake of internnents of Japanese Americans
during World War Il congress passed sonething called the
Emer gency Detention Act. That was at the tine of what was
t hought to be a grave threat froma worl dw de conmuni st
conspiracy to destroy capitalismand take over the United
States. It was in fact at the heart of the cold war. And the
Enmergency Detention Act at the tine expressed congress's
under standi ng that there was a need for the president to have
the detention power to detain spies and saboteurs who were
wor ki ng with such foreign agents as the Soviet Union and the
Sovi et Enpire.

In passing that enactnent congress al so provided for
procedural safeguards. There were linmits on the periods of
detention, ways in which the propriety of a presidentia
decision had to be determined. |In short congress spoke clearly
to who could be detained, how | ong the person could be detained
and the manner in which the person could be detained.

In the wake of the Emergency Detention Act congress
changed its mind. It determned that the president shoul d not
have the authority to detain suspected spies and saboteurs
outside of the crimnal process. |In fact, nothing could be

clearer than an interaction between the prinmary sponsor of the
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bill, the author, a Representative Railsback, and a primary
opponent of the bill, Representative Ichord who was at the tine
the chair of the House Internal Security Conmittee.

The House Internal Security Committee opposed the
act and Representative Ichord said that this would -- 1'd like
to quote here, your Honor, fromthose debates. And this is
contained in sone of the analysis that the Second Circuit set
forth. Representative Ichord said, "Under the Youngstown Stee
case this amendnent woul d prohibit even the picking up at the
tinme of a declared war, at a time of an invasion of the United
States, a man who we woul d have reasonabl e cause to believe
woul d conmit espionage or sabotage.”

Representative Railsback in no way di sagreed with
Representative Ichord's statement. To the contrary he said the
presi dent woul d not have such power independent of the crimna
| aws, and he drew Representative Ichord' s attention to the
briefs of the Attorney General Hoover, who had been attorney
general during the internnent of Japanese Anericans that was the
subj ect of Korematsu case. Hoover had believed that the
crimnal laws provided the president with nore than sufficient
power to survey and detain those people who in fact were threats
to the security of the United States.

In the wake of this debate between the prinmary
sponsor and the primary opponent of that bill congress made a

clear determination not to vest the president with this power,
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to repeal the Emergency Detention Act, but indeed not only to
repeal the Emergency Detention Act, to go one step further, not
to |l eave the president with whatever powers he m ght have absent
any formof statutory enactment, but to speak clearly opposed to
such detention powers, not only to say we take fromyou this
statutory grant that in the past we have given you, but now we
affirmatively prohibit you fromdoing such things. And the
pl ai n | anguage of 4001(a) bears that out. That is congress's
cl ear statenent, your Honor.

Now, it is clear that an authorization to use force,
a general authorization to use force does not satisfy the
requi renent of an act of congress that congress itself
instituted through 4001. 1t does not do so because at the tine
of the Japanese internnents there was, of course, a full-Dblown
decl arati on of war agai nst Nazi Germany. Even President
Roosevelt did not claimthe authority to detain the Japanese
Americans nmerely on the existence of that authorization to use
force that was inplicit in the declaration of war. He sought
further congressional action, congressional crimnalization of
mlitary orders establishing the zones, exclusion zones to which
Japanese Anmericans could not go and the curfews that were neant
to fortify those exclusion zones. Even there the president
woul d not have the authority to do this. That's what congress
i nt ended.

So two things, your Honor, to recap the repeal of
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t he Emergency Detention Act and the fact that congress clearly
had in mnd the Japanese Anerican internnments that were at issue
in Korematsu, that's congress's clear statement in 4001 and its
clear decision to repeal the authority and prohibit this sort of
activity that it had given in the Emergency Detention Act.

I'"d like to draw your Honor's attention now to
another what | think is a key statutory marker for us here
today, and that is the Patriot Act. The Patriot Act, as your
Honor knows, was passed a nere five weeks after the
Aut hori zation to Use Mlitary Force. The Patriot Act expressed
congress's understanding that there was a need to provide the
president with greater detention powers than he had had up to
that date. That need cane of course out of 9-11. In the wake
of 9-11 congress gave the president the power to detain aliens
who represented a threat to the United States because of their
connections with terrorist activity; aliens, not citizens, your
Honor .

Even that authorization cane only on the heel s of
consi derabl e congressi onal debate. That debate resulted in
[imtations on the president's power to detain aliens. There
were time limts. There were provisions for judicial review,
provi sions for appeal, careful procedural mechanisns. |n other
wor ds, congress had clearly said who was to be detai ned, for how
| ong they woul d be detained and under what conditions they would

be det ai ned.
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Now, the president's argunment here is in essence
that despite the fact that congress debated for a long tinme
about the particularities of the president's power to detain
aliens in the wake of 9-11 it silently authorized the detention
of citizens five weeks earlier. Your Honor, not only does that
violate the "clear statenent” rule that we've set forth in our
briefs, it violates plain old commpn sense. There is no way
t hat anyone coul d | ook at the congressional record of that
period, that five week period in Anerican history follow ng the
horrific attacks of 9-11, and think that congress thought that
it had authorized the detention of Anerican citizens when it
aut hori zed the use of troops in battles.

Congress knows how to speak clearly. Congress knows

how to authorize detentions. It authorized detentions in the
Patriot Act. |In the Authorization for the Use of Mlitary Force
it authorize the troops. | would point your Honor's attention

to Section 2(b09 of the Authorization for Use of Force, which
explicitly says that congress intended to grant authority to the
president to continue the use of troops under the War Powers
Resol uti on.

In other words, in this very authorization congress
noted when it meant to satisfy a prior statute and yet it did
not note that it meant to satisfy 4001, that it nmeant to give
t he president an unprecedented power of detention over Anerican

citizens. And, again, the debates five weeks |ater make
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perfectly clear that congress had no such intent in mnd

Your Honor, not only does it violate the statutory
enact ments and t hereby becone pal pably i nappropriate under
congress's authorization, it is also in violation of nunerous
constitutional provisions. W would state at the outset that
this court need not reach those constitutional questions because
the case can be easily resolved on the basis of the statutory
enactments. But in the event this court feels necessary to go
beyond an interpretation of the Authorization of Use of Mlitary
Force and beyond the traditional application of the "clear
statement” rule, | would point your attention to the very
separation of powers that the framers instituted in the
constitution.

First and forenost, I'd like to note that nothing in
our argument refutes the notion that we were at war and that we
are at war with a vicious enemy. But the framers knew that this
nati on would face threats to its very existence. They knew nore
than anyone that this nation would face threats to its very
exi stence and so they wote into the constitution energency
powers. They created assurances in the constitution that it
woul d not become a suicide pact.

The primary trigger for energency power in the
constitution is, of course, the Habeas Suspension C ause, a
power given to congress. Congress nmay announce that tines have

become so grave by virtue of invasion or rebellion that the tine
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has cone to give the president the power to detain individuals
suspected of being a part of that danger w thout crimna

charge, without warrant in the positive |aw, without

specifications as to who may be detai ned, for how |l ong he may be
det ai ned or under what conditions he nmay be detai ned.

Now, the president here seeks to take that power
fromcongress, to exercise it unilaterally to detern ne who
anmong our citizens should be ripped fromthe protections of the
crimnal laws. But the framers knew that that protection needed
to be vested in congress because it knew that the decision as to
the propriety of the onset of an emergency power could not be
put in the hands of the entity that would wield that energency
power. The franers knew that it made no sense, that it was
i nconsistent with the notion of a free society to give to the
presi dent the power to enhance his own powers. Only people
t hrough their representatives could decide to provide such
power .

The Habeas Suspension C ause, as | noted,
contenpl ates war on our soil. That's what an invasion is.
That's what a rebellion is. And congress has proven itself up
to the task in our history of suspending habeas when it feels
that it is warranted. Habeas has been suspended four tines in
our history.

And, your Honor, if the president of the United

States feels that we have cone to a pass as dire as those four
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instances in our nation's history, it is opento himto go to
congress and to request such a suspension. It is open to himto
begin the process of denocratic deliberation that the franers
bel i eved central to any begi nning of emergency powers. He has
not done so. He has not asked congress even to speak clearly
and unm st akabl y.

In fact, in a nutshell the president's entire
argunent is that he need not be bothered with going to
congress. The framers intended precisely the opposite. They
i ntended that a decision about the onset of energency powers,
sonet hing that would bring us closer to a state of nartial |aw,
was a decision that needed to involve the nation that coul d not
be made within the hallways and the confines of executive
power .

Your Honor, there are other provisions of the
constitution that augnent and fortify the reading | have just
gi ven you of the Habeas Suspension C ause. The Treason C ause
of the constitution is the only clause of the constitution
mentioning a substantive crine. Treason, of course, involves
maki ng war agai nst the United States or sonme outer boundary of
war against the United States. And yet in the Treason C ause
the framers provi ded hei ghtened procedural protections. | think
we see the thenme here in both the Habeas Suspensi on C ause and
in the Treason C ause, the suspension clause being the only

conmon law wit constitutionally preserved and the Treason
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provi ded for.

14

crime constitutionally

In these two provisions, the two provisions of the

constitution envisioning war on Anerican soil, the founders

upped the ante. They didn't |ower

t hese conditions we give to the pr

the bar. They didn't say

esi dent enhanced power. No.

In these conditions we give to the executive di m ni shed power

because this is where the risk conmes in, because when the

president acts on his oath to i nvoke enmergency powers and to

tear citizens fromthe fabric of t
preci sely where the risk of error

knew so well cane into play.

he crimnal law, that's

and abuse that the franmers

O course, the framers' experience was with King

n

CGeorge. The framers' experience was with the British nonarchy.

And the entire history of the wit

of habeas corpus in English

| aw was of executive efforts to detain citizens suspected of

bei ng or associating with enen es
hi story of abuse.
Your Honor, I1'd like t

think is the governnent's primary

of the state, and that was a

o turn for a nonent to what

argunent, and that is

essentially that the conbination of the cases of Handi and

Quirin gives the president the aut

hority to detain M. Padilla

and anyone who t he governnent suspects of being or associating

with an eneny of the state.

As the Fourth Circuit

noted before its opinion was
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vacated by the Suprenme Court, the situation in Handi of a
capture on a foreign battlefield of an eneny soldier and a
detention of an American citizen on American soil in the United
States is a conparison between appl es and oranges.

I ndeed one thing that the Fourth Circuit noted with
particularity was the difference in the application of the
Non- Det ention Act, 4001(a). | draw your Honor's attention to
the third Handi opinion, 316 F 3rd at 468, where the panel noted
that 4001(a) functioned principally to repeal the Energency
Det enti on Act which had provided for the preventive apprehension
and detention of individuals inside the United States deened
likely to engage in espionage or sabotage during interna
security energencies and that there is no indication that
4001(a) was intended to overrule the |ongstanding rule that an
arnmed and hostile American citizen captured on the battlefield
coul d be det ai ned.

Even the Fourth Circuit which was vacated by the
Suprenme Court knew there was a difference between foreign
battlefield and the seizure of an American citizen in an
American city in a civilian setting. That note additionally,
unlike a battlefield capture in a traditional war, as far as we
can tell the government intends this detention to |ast forever.
As acting Solicitor General Clenent noted in his argunents to
both the Supreme Court and the Second Circuit Court of Appeals,

he cannot perceive of an end to the war against al Qaeda. So



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16
the governnment's justification for holding M. Padilla that he
will rejoin the hostilities is a justification that knows no
bounds.

Your Honor, just as the Handi case is apples and
oranges to this case, so too is the Quirin case. In the Qirin
case M. Qirin was charged with a crine and tried. A detention

wi t hout charge is not sone | esser included power of crimna

charge, as the framers thensel ves knew. 1'd point your Honor's
attention to Al exander Hamlton's statement in Federalist 84
where he noted that confinement of the person by secretly
hurrying himto jail where his sufferings are unknown or
forgotten is a less public, a less striking and therefore a nore
danger ous engi ne of arbitrary government than even execution

In addition, your Honor, the Quirin case precedes
the Non-Detention Act in so far as any of the dicta in the
Quirin case could be read to authorize the detention w thout
charge of American citizens. That, of course, was not its
hol di ng, but insofar as the dicta could be read that way it
precedes the congressional determnation to divest the president
of such power in 4001

Your Honor, there are only two ways to detain an
American citizen who is suspected of associating with the eneny.
There is charge and trial in the crimnal process or there is a
suspensi on of the wit of habeas corpus. Neither of those has

here occurred.
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Now, the governnent wants you to think that it's a
small step fromthe foreign battlefield capture in Handi to a
shadow systemin Anerica of preventive detention and arrest
wi t hout charge, a small step fromthat crimnal charge and
mlitary trial in Quirinto the indefinite mlitary detention
wi t hout charge here. It's not a snall step. |It's the
di fference between appl es and oranges.

It's why Judge Parker in the Second Circuit said
that extending Handi to this situation would be to effect a sea
change in the constitutional life of this country and is why the
only Supreme Court justices to speak to the merits of this case
noted that at essence in this case is nothing |l ess than the
essence of a free society. Before this court redefines the
essence of a free society it should be absolutely sure that that
is what congress wants. Because there's no evidence that
congress wants this radical new path this notion should be
gr ant ed.

Unl ess your Honor has any questions.

THE COURT: | don't at the noment.

MR. FREI MAN:  Thank you, your Honor

THE COURT: M. Sal nons.

MR, SALMONS: Thank you, your Honor. May it please
the court. The current notion requires the court to presune the
truth of the governnent's factual subm ssions and determ ne

based on those facts whether the president has the authority as
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Conmander in Chief during ongoing hostilities to detain
petitioner as an eneny conbatant.

The court should answer that question in the
affirmati ve because the facts set forth in the government's
return and the acconpanyi ng declaration place petitioner
squarely within the category of persons that the Suprene Court
has held in both Quirin and in Handi are subject to detention by
the mlitary as eneny conbatants.

Those facts, again, that must be presumed true for
purposes of this motion include that in July two thousand
petitioner successfully conpleted an application for al Qaeda's
al - Farouqg training canmp in Afghani stan where he recei ved weapons
and explosives training, that he closely associated with
Mohamed Atef, a senior al (Qaeda operative and nilitary
conmander and ot her al Qaeda | eaders and pl anners in Af ghanistan
both before and after the 9-11 attacks, that while armed with an
AK-47 assault rifle he associated with Al Qaeda and Tal i ban
mlitary forces in Afghani stan during conbat operations there by
United States and coalition forces, that after eluding capture
and destruction by coalition forces he entered Paki stan where he
i mediately nmet with Gsana bin Laden |ieutenant Abu Zubaydah, an
al Qaeda | eader, and 9-11 planner Kalid Shei k Mohammad, at which
time he received additional training and accepted a mssion to
travel to the United States to carry out additional al Qaeda

attacks on American citizens within our own borders.
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And |l astly that when he was taken into custody
attenpting to enter the United States in Chicago O Hare
International Airport, he was carrying tel ephone nunbers and
e-mai | addresses for his al Qaeda contacts, nore than ten
t housand dollars in cash, travel docunentation and a cell phone,
all of which had been given to himby the al Qaeda | eaders and
pl anners he conspired with in Pakistan. Under these facts it is
clear that the president has the authority as Commander in Chief
and under the authorization for use of mlitary force enacted by
congress in response to the 9-11 attacks to detain petitioner as
an eneny conbat ant.

Now, while the war against al Qaeda and its
supporters may raise inportant |egal questions that remain
unsettled, it is inportant to recognize that with regard to the
| egal question currently before this court there is nuch that is
settled. For exanple, as the controlling plurality opinion in
the Handi decisi on nakes clear, we know t hat when congress in
responding to the savage attacks of 9-11 authorized the
president to use all necessary and appropriate force against a
nati on's organi zati ons or persons associated with the 9-11
attacks, that congress's authorization included what the
plurality in Handi referred to as the fundanental and accepted
power of the Commander in Chief to detain as enemy conbatants
i ndi vi dual s who associated with Al Qaeda or Taliban forces and

engaged in armed conflict against the United States and
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coalition forces in Afghanistan

It is equally clear, your Honor, that the power to
detain al Qaeda and Taliban forces applies without regard to the
citizenship of the detainee. As the Suprene Court unani nously
held in Quirin and the four justice plurality and Justice Thomas
reaffirmed in Handi, citizenship in the United States of an
eneny belligerent does not relieve himof the consequence of his
bel I i gerency.

There is therefore no doubt that if petitioner had
been captured in Afghanistan carrying his AK-47 wi thout al Qaeda
and Taliban forces before his escape into Pakistan and
subsequent m ssion on behalf of al Qaeda to the United States,
just like Hanmdi, who was captured in sinilar circumnstances,
there is no question that he would be subject to detention as an
eneny conmbatant. |Indeed at that tinme the only difference
bet ween Hamdi and M. Padilla is that while Handi's association
was limted to the Taliban, M. Padilla associated with Taliban
forces and in addition was also a trained al Qaeda fighter

THE COURT: How does the president characterize a
eeda? Is it a mlitary organization or a crimnina
organi zation? What is it characterized as?

MR, SALMONS: Well, | think, your Honor, it has been
characterized in different ways, but fundamentally it is -- it
has been characterized as a global terrorist network and

organi zation at which we are at war. Hi s determi nation that
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designated M. Padilla as eneny conbatant --

THE COURT: Wiy can't you fit it into one category
or the other, mlitary organi zation or a crimnal organization?
Wiy can't you --

MR, SALMONS: Well, it certainly is -- well, let ne
just step back for one noment, your Honor, and say that | think
that it is certainly true that the president of the United
States, the executive, has the authority and has the ability to
bring crimnal charges against individuals who take actions on
behal f of al Qaeda. Just as was the case in Qirin, the
executive coul d have brought crimnal charges agai nst the Naz
sabot eurs, including an Amrerican citizen or presumed American
citizen. They were subject to crimnal charge.

THE COURT: It wasn't presuned. It was conceded he
was an Anerican citizen, wasn't he?

MR SALMONS: It was -- it was not contested in that
case. That's correct, your Honor

THE COURT: Okay.

MR, SALMONS: But the point being that he was
treated as a citizen. Everyone assuned he was a citizen and he
woul d have been subject to criminal charges, but nonethel ess the
president could bring -- could determ ne he was best handl ed by
the mlitary because of his conbatant status. And the sane is
true with regard to al Qaeda. | think that -- that it's within

the president's discretion both as Commander in Chief and as his
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responsibility to take care that laws are faithfully executed to
deci de how best to address a particul ar case.

But fundanmentally it is clear that not only this
executive, but in fact the world has recognized that there is a
war with al Qaeda and that it is, in fact, subject to the | aws
of war and it is a mlitary organization as well. This --
again, the Suprenme Court in Handi namde clear that the reason
mlitary force was used agai nst the Taliban forces was because
of their affiliation and protection and support of al Qaeda. It
woul d be remarkable if an individual who was a fighter for a
Qaeda woul d sonehow be inmune fromthe | aws of war whereas
forces for the Taliban that were protecting himand escorting
hi m t hr ough Af ghani stan woul d not be. Both are subject to the
| aws of war.

THE COURT: Well -- okay. You're operating under
the theory that the power comes under the law -- |aws of war.
Wel | then, why don't protections of the conventions |ike Geneva
and Hague have sone play in this case?

MR, SALMONS: Well, your Honor, the president has
made the determi nation that because al Qaeda is not a signatory
to the Geneva conventions and because in any event they do not
conply with the laws of war, for exanple, they are not entitled
to POWstatus. Al Qaeda detainers are not entitled to a POW
status because they don't wear uniforms and fixed enbl ermrs

required by the laws of war. They target civilians so they do
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not qualify for treatnment as a prisoner of war.

But, again, | would refer your Honor to the Suprene
Court's decision in Quirin. The court in Qirin nade clear that
by | ongstanding tradition and acceptance that there was a
category of conbatants that were deemed to be unl awfu
conbat ants because they did not conply with the | aws of war.

And on page thirty-five of the Suprenme Court's decision in
Quirin the court said our government has recognized there is a
class of unlawful belligerents not entitled to the privil ege of
POW st at us, including those who though conbatants do not wear
fixed and distinctive enbl ens.

Petitioner's theory would be that those individuals,
because they have not sought the benefit of the |laws of war,
woul d sonehow be i mmune fromthe application of the |aws of war
tothem And in fact Quirin is exactly to the contrary and it
woul d be a -- would be passing strange to reward individuals who
violate the laws of war by imunizing themfrom application of
the I aws of war, your Honor

And so | think at this -- as this case now cones
before your Honor it is clear that individuals associated with
al Qaeda, and in particular let me just use the definition that
the Suprene Court in Handi, the controlling plurality decision
used with regard to eneny conbatants, and it said that an
i ndi vi dual who was part of or supporting forces hostile to the

United States or coalition partners in Afghanistan and who
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engaged in an armed conflict against the United States there
were subject to detention as eneny conbatants.

M. Padilla satisfies and fits squarely within that
definition. He was part of and supporting forces hostile to the
United States or coalition partners in Afghanistan. Again, the
decl aration attached to our return nakes clear that he was
carrying an AK-47 with al Qaeda and Taliban forces in
Af ghani stan while coalition forces and United States forces were
engaged in conmbat operations. So there is no doubt that he fits
within that definition of eneny conbatant that the Suprene Court
has adopt ed.

The only other tine the Supreme Court has had
occasion to define a category of United States citizens that are
subj ect to detention as eneny conbatant was the Quirin case, and
the definition that the Supreme Court used in that case, your
Honor, and this is on pages thirty-seven and thirty-ei ght of the
Suprenme Court's decision in Quirinis that citizens who
associ ate thenselves with the mlitary armof the eneny
government and with its aid, guidance and direction enter this
country bent on hostile acts are eneny belligerents and are
subject to the laws of war. And again, M. Padilla fits that
definition of eneny conbatants.

So | think if you take it one step at atine it's
clear that if he were -- if he were captured on the -- on the

battlefield in Afghanistan carrying his AK-47 with Tali ban and
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al Qaeda forces, he would be subject to detention during -- for
the duration of the hostilities just as Hamdi was, your Honor

Then the only question is is there anything about
the fact that he nanaged to el ude capture or destruction in
Af ghani stan by our forces, make it into Pakistan where he net
with al Qaeda | eaders and undertook a m ssion to come to the
United States to continue his hostile and warlike acts agai nst
our citizens here that relieves himof the status of an eneny
conbatant? And both the Suprene Court's decision in Qirin and
conmon sense make clear that there is not.

And | woul d refer again, your Honor, to the
rati onal e of the Supreme Court of the plurality decision in
Handi where it noted that a United States citizen is just --
poses just as nmuch threat of returning to the battlefield and
continued hostilities as a noncitizen. And so we know that an
i ndi vidual who just like M. Padilla cane to the United States
at the direction and with the aid of our enemy forces to carry
out hostile and warlike acts here, this eneny combatant under
Quirin is subject to mlitary detention

And there is no rational way to conclude that the
congress that enacted the Authorization for Use of Mlitary
Force in the wake of the savage attacks of 9-11 would have
wanted to authorize mlitary force for an individual if he
happened to have been caught overseas, but if that individua

had el uded our capture and managed to make it to our borders



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
here in the United States bent on comng to carry out hostile
and warlike acts, that the president |acked that authorization

to use mlitary force there.

THE COURT: Suppose in Qirin where they obviously
were charged and convicted --

MR. SALMONS: They were charged before a mlitary
conmi ssi on, your Honor, that's correct.

THE COURT: Suppose we franme the question
differently. Does the president have the power to detain eneny
conbatants? Change the question based upon the facts and
circunmstances as they exist today with regard to M. Padill a.
Does he still have that continuing power to detain himas an
American citizen based on the facts and circunstances today?

MR, SALMONS: |If |I'msure | understand your
guestion, your Honor, it is knowi ng what we know today about M.
Padilla, would the president today, if he got the sane
information that M. Padilla was attenpting to enter the
country, have the authority to detain himas eneny conbatant?

THE COURT: And the passage of tinme.

MR, SALMONS: Yes, your Honor, he would. W are
still at war with al Qaeda. Qur forces are still in
Af ghani stan. There are tens of thousands of United States
forces there still engaged in conbat operations. Nothing has
changed with regard to whether or not the president still has

the authority to detain an individual as an eneny conbatant. As
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long as the hostilities are ongoing the president has that
aut hority.

Now, precisely when the hostilities may end is a
guestion that we do not know the answer to right now, but I
woul d refer your Honor to what the Suprene Court -- excuse ne,
the plurality, again, of the controlling plurality opinion in
Handi said about that, and that is that while there nay be sone
gquestions with regard to applying the "during the course of
hostilities" aspect of the president's authority to detain eneny
conbatants in this context, at |least while there are forces
still on the ground in Afghanistan that authority exists and
that the habeas courts remmin open.

And if at sone point in tine a challenge is brought
on the theory, | guess, that perhaps the hostilities are now
over or are sufficiently over or that some constitutiona
concern would override that authority because the anpunt of tine
that has el apsed, a court would be free to hear such a
chal l enge. To date no challenge |ike that has been raised, and
| think it's conceded -- we just heard it's conceded that we are
still at war with al Qaeda.

And it seens to ne that as long as that is true the
president has the authority as the Commander in Chief. And if
anyt hi ng, your Honor, | would say that the unconventional nature
of our current eneny should give the Commander in Chief nore

di scretion and nore deference with regard to how he deternines
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to exercise his inherent power as Conmander in Chief as well as
the broad authority granted himby the authorization for use of
mlitary force by congress.

We are in a situation, your Honor, that the Suprene
Court noted in Youngstown and in times of war where you have a
broad aut horization by congress to use all necessary and
appropriate mlitary force and you al so have the president as
Conmander in Chief exercising his inherent authority as
Commander in Chief, and in that context courts have to be
particularly careful and deferential to the Commander in Chief's
det erm nati ons about who is an eneny conbatant.

These are not determ nations that are that different
in-- they are not different in kind fromthe type of
det erm nati ons about who to target or about what sites to target
during warfare. These are decisions that certainly in the first
i nstance the constitution | eaves to the Comander in Chief
subj ect to habeas review by this court.

But the question that this court is concerned with
now i s not what procedures nmay be due in a habeas proceeding,
but sinmply whether there is any authority, either inherent
authority for president as Commander in Chief or authority under
the authorization for the use of force resolution that congress
enacted in the wake of 9-11 to detain a United States citizen
taken into custody at the borders of the United States

attenpting to enter at Chicago O Hare International Airport.
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Under any circunstances if it was, you know, no nmatter how cl ose
his affiliation with al Qaeda, no matter how many acts he had
taken to carry out attacks in the United States the question is
is there any authority on the part of the president to detain
such an individual mlitarily? And we think the answer is yes.

THE COURT: Assuming that M. Freiman woul d nmake
this argunent, 1'd |ike you to address that Quirin was decided
pre Non-Detention Act and clearly M. Quirin said that he was a
nmenber of the German Arny even though he was an Anerican
citizen. That fact was not challenged. Tell ne how -- tell ne
fromyour point of view why the Non-Detention Act does not trunp
Qirin.

MR, SALMONS: Certainly, your Honor, and | would
nmake a couple of points. First is that the Non-Detention Act
-- again, I'mstarting fromthe premise that | think that we're
all starting from which is a plurality -- the plurality opinion
fromthe Suprene Court in Handi is the controlling opinion for
purposes of this case and that in that case the plurality
determ ned that the -- that Section 4001(a) doesn't preclude the
detention of a United States citizen if they were captured -- if
they had -- if they were part of or associated with Taliban
forces in Afghani stan and engaged in armed conflict against the
United States there.

Now, what petitioners want to do is to say, yeah,

but he was captured overseas whereas M. Padilla was captured,
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you know, while he was trying to enter the country at Chicago
O Hare International Airport. | would point your Honor to the
various places in the Handi plurality decision where they
defined the category of eneny conbatants that are -- that's
subject to detention as they're applying that term and it nakes
no reference to where the individual was captured. It speaks in
terms of an individual being part of or supporting forces
hostile to the United States and engaged in armed conflict in
Af ghanistan. And as |'ve said, M. Padilla clearly satisfies
t hat .

But even if you were to think that perhaps sone
di fference should turn up where the individual was captured,
nothing in 4001(a) turns on the | ocus of the capture. 4001(a)
speaks in terms of the detention of a United States citizen
Al of the arguments that petitioners are naking now were nade
and were rejected by the plurality in Handi with regard to the
application of 4001(a) and this context.

And what the plurality said in Handi, your Honor
and this is at page 26 -- 2641 of the Suprene Court's deci sion
That's 124 Suprene Court 2641 the court said that it was of no
nonent that the AUMF, the Authorization for Use of Mlitary
Force, does not use the specific | anguage of detention or for
that matter the specific | anguage of citizen because the
detention to prevent a conbatant's return to a battlefield is a

fundament al incident of waging war and permitting the use of
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necessary and appropriate force congress has clearly and
unm st akably authorized the detention in that case with regard
to an individual that was part of or supporting enenmy forces in
Af ghani stan and engaged in an armed conflict.

So they're left now without their best argunent with
regard to 4001(a), which is that you have to have sone clear
statement about detention, and now instead they' re forced to
make an argunment that sonehow the point of capture matters.

But, again, the text of 4001(a) just speaks with regard to the
detention of a United States citizen and nakes no distinction
with regard to where he's captured.

And for the reasons that we've been discussing, your
Honor, there is no supporting either law or logic as to why the
| ocus of the capture should matter. The individual is either an
eneny conmbatant or he is not. And if he is, he is subject to
detention under the fundanental and accepted -- again, those are
the words of the plurality in Handi -- authority of the
Conmander in Chief during wartinme. And of course congress
included that within its authorization for use of force.

The ot her point |I would nake, your Honor, is with
regard to the authorization for use of force. You have to --
you woul d have to read sonme linmtation into the phrase
"necessary and appropriate use of force", and they would -- |
believe their argunent is that necessary and appropriate would

preclude the detention here because it's not necessary. There
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are other charges that could be brought against himand it's not
appropriate because he's a U S. citizen and it's inconsistent
with our constitutional tradition.

Agai n, both those argunents, | think, were rejected
in Qirin, and I think they were also rejected -- at least with
regard to an individual that was part of or associated wth
Tal i ban forces and engaged in arned conflict in Afghanistan in
t he Handi case

But if you | ook at the Authorization for Use of
Force, it begins by pointing out that because of the nature of
the attacks on Septenber 11 and because the forces that were
responsi ble for those attacks continue to pose an unusual and

extraordinary threat to the national security and foreign policy

of the United States, that congress had determined -- and this
is in the preanble -- that those acts rendered it both necessary
and appropriate -- the sane |anguage -- that the United States

exercise its rights to self-defense and to protect United States
citizens both at home and abroad.

And, your Honor, | would respectfully submt that to
under st and whet her the congress had enacted the authorization
for use of mlitary force was concerned about eneny conbatants
com ng within our own borders, you have to put yoursel f back
into the mind set that the nation had one week follow ng the
9-11 attacks. It's easy, | think, and tenpting and sonewhat

dangerous now to | ook back after three years and to rem nd
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oursel ves that we have not had another attack within our borders
during that time period and that instead our forces have been
engaged excl usively or alnbst exclusively in conbat on foreign
battl efiel ds.

But if one week following the 9-11 attacks | think
it sinply fictional to say that the congress that enacted that
wasn't concerned about eneny forces, al Qaeda forces coning into
the United States and carrying out hostile acts -- hostile acts
here and that by authorizing the president to use al
appropriate and necessary force to defend us both at honme and
abroad that there is no way that you can distinguish or think
that congress neant to inpose sone l[imt on his ability to use
mlitary force agai nst an eneny conbatant when we are at the
nost vul nerabl e.

In other words, to put it sort of colloquially, an
aut hori zation to use force against an intruder on the outskirts
of your property cannot rationally be construed to prohibit you
fromusing force against the intruder when he's attenpting to
enter your living room And that's essentially what you woul d
have to think congress intended in authorizing use of mlitary
force here in order to i npose sone restriction that says you can
use force if you capture himoverseas, but if he escapes your

forces there and then undertakes a nmission to infiltrate our

borders and to carry out hostile and warlike acts here, your

hands are tied.
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I just don't think that's what congress intended.
don't think there's any rational way to read congress's
aut horization for that. And there's nothing in 4001(a) that
woul d support that distinction because, again, it does not speak
to the locus of the capture. It speaks to the detention of
United States citizens.

And the last thing | would say, your Honor, and
thought it was interesting that petitioner's counsel nade
reference to the Fourth Gircuit's decision in Handi |1l with
regard to the application of Section 4001(a). It has been the
position of the United States all along throughout these cases
that Section 4001(a) was never intended to apply to the
detention of eneny conbatants during wartine.

And that's how | read the Fourth Circuit's decision
in Handi 111. \Wat the Fourth Circuit there says is that the
detention was authorized by both the Authorization for Use of
Mlitary Force and by the provision that provides for funding of
detention of conbatants.

But in any event the court said there would be -- it
woul d be very strange to read any restriction of 4001(a) onto
the president's power as Conmmander in Chief to detain conbatants
because it was intended at nost to deal with the situation where
you're detaining, as in the context of the Energency Detention
Act, not conbatants. The individuals that were detained under

t he Emergency Detention Act were not conbatants, your Honor
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It was the type of concern that was notivated by the
Supreme Court's decision in Korematsu, the detention of
i ndi vidual s not because they were engaged in hostile and warlike
acts as part of the enemy have forces, but just because you
suspected them of having sone connection with the eneny or
potentially, you know, commtting acts of sabotage or
espionage. And that it was that type of detention that 4001(a)
was i ntended to preclude absent an authorization of congress,
not the detention of eneny conbatants during wartinme, which is a
fundament al and accepted aspect of the president's Conmander in
Chi ef power.

And the Fourth Circuit, |I would subnmit, in Handi 111
held both that it was satisfied and also that it didn't apply
because it doesn't apply to detention of eneny conbatants. And,
of course, the Suprene Court vacated that on other grounds, but
if you were to look to what was the Fourth Circuit's gui dance on
that, | would, again, encourage your Honor to | ook at that.
That's at 316 F 3rd 468 and see what the Fourth Circuit said
with regard to the application of 4001(a). | think the best
readi ng of that statute is it doesn't apply at all

Now, the Suprenme Court didn't resolve that issue in
Handi because it found that the authorization for use of
mlitary force in fact authorized the detention because --
because it found that the -- it was so fundanental and accepted

an incident of war to be an exercise necessary and appropriate
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to the use of force that the detention of eneny conbatants, even
U S. citizens in that context.

So the question, again, your Honor, | think is that
we should start with what we know what is settled | aw after the
Supreme Court's decision in Handi. W know that if the United
States forces in Afghanistan had nanaged to capture M. Padilla
there, that he would be subject to detention as an eneny
conbatant. | don't think there's any di spute about that.

The only question left is that is there anything
about the fact that he escaped capture or destruction in
Af ghani stan and then accepted a m ssion on behalf of al Qaeda to
cone to the United States to commit hostile and warlike acts
here that nake himless of an eneny conbatant? And there's just
no basis in law or logic to conclude that that -- that that
woul d reduce the president's authority.

A few other points, your Honor, and that is one of
the petitioner's principal arguments in response to that is to
suggest that if you piece together a portion of the dissenting
opinion in Padilla with the opinions in Handi, you can -- they
can count the five votes they think for the proposition that you
cannot apply -- you cannot detain a United States citizen if
they are captured here in the United States.

And there are several problenms with that, your
Honor. The first is that both the Suprenme Court and the Fourth

Circuit have repeatedly adnmoni shed | ower courts not to engage in
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that type of specul ati on about what the Suprene Court m ght do
when it hears an issue. And that's particularly true when
you' re piecing together parts of concurring and di ssenting
opinions in different cases.

And that's a fundanentally different exercise than

trying to determ ne what the Supreme Court actually held in a
case such as Handi where you have a fairly fractured court and
you have to deternmi ne what the actual holding of the court was.
| think however you try to undertake that analysis with regard
to what the holding of Handi was, you end up with the concl usion
that the hol di ng was necessarily that the president had the
authority to detain M. Handi and that nore procedures were due
on remand. And that's the plurality decision authored by
Justice O Connor

Agai n, that adnmonition not to specul ate about what
the Suprene Court might do is all the nore appropriate here
because the dissent that they rely on is just a one sentence
footnote in the Padilla decision and it's a prediction about
what Justice Breyer would do. Even though he joined the dissent
it was Justice Stevens' dissent.

And but nost fundanentally the main reason why it

woul d be i nappropriate to do that in this context -- and this, |
t hi nk, bears enphasis, your Honor -- is that the record that
woul d -- that the Supreme Court woul d have before it if this

case ever makes it back there would be fundamentally different
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this time around than it was before, because at the tinme that
the record was established in the Southern District of New York
it was still fairly soon after M. Padilla had been taken into
custody as an eneny conbatant and we know a | ot nore about his
activities on behalf of al Qaeda now than we did then, including
all of activities with al Qaeda and Taliban forces in
Af ghani st an during conbat operations there. And it just renmins
to be seen what difference those facts will have on the Suprene
Court if they ever are called upon to decide this issue at sone
future date

THE COURT: Well, as | understand it, the two sides
agreed to have this question answered, and |I'm assum ng you're
goi ng straight up the | adder once the question is answered
here. How is the record going to be any different?

MR, SALMONS: Well, your Honor, again, the way this
i ssue has been -- is teed up now for the court is that they have
filed what they've styled a notion for summary judgnent that
essentially says even if you assune all the truth -- excuse ne,
if you assume the truth of all of the governnent's factua
subm ssions, the president still |acks the authority to detain
M. Padilla as an eneny conbatant. So that is a |egal question
but it assunmes all of the facts that we have put into evidence
t hrough our return and the acconpanyi ng decl aration

Now, they want to nake some qui bbl es about those

facts and whether they were adm ssible or whether they're
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sufficient, but they've it seens to ne for purposes of this
notion sort of put aside those objections and they're required
to assunme the facts -- those facts are true and nake a | ega
argunent the president still doesn't have the authority.

So if that issue were to go back to the Suprene
Court now, it would be in the context of a case that contain
factual allegations not just that he was acting on behal f of a
Qaeda when he attenpted to enter the United States and was bent
on hostile acts, but also that he was an enemnmy conbatant in the
true Handi sense, your Honor, that he was -- again, this is the
definition the Suprene Court applied in Handi -- an individua
who was part of or supporting forces hostile to the United
States or coalition partners in Afghanistan and was engaged in
arnmed conbat against the United States there. He fits that
definition under the facts that we have alleged. He also fits
the definition fromQuirin, and so it may very well be the
case.

| guess there would be a question with regard to
whet her to certify that legal issue for an interlocutory appea
as to the timng as to when it mght get up to the Suprene
Court, but certainly there is that possibility that this issue
will get there. But for purposes of this court deciding this
noti on now the type of specul ation about what the Suprene Court
woul d do isn't the proper analysis. It's what the Suprenme Court

has done, and for that you have to | ook at the unani nous
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deci sion of the Suprene Court in Qirin and the controlling
plurality decision by Justice O Connor of the Supreme Court in
Handi . And for purposes of deciding the scope of the
president's authority to detain a United States citizen as an
eneny conmbatant that's -- those are the best sources that we
have.

And, again, the Suprene Court in Handi referred to
the Suprene Court's decision in Quirin as the npost apposite
precedent that we have on the question of the president's
authority to detain a citizen as an eneny conbatant. And so
their attenpts to suggest that Quirin is -- doesn't apply
because the Non-Detention Act -- excuse ne, 4001(a) hadn't been
enacted yet or because they were enrolled menbers of the German
Arnmy and the |ike, we have provided responses to that in our
opposition to the nmotion for sunmary judgnent.

I don't think that's actually an accurate
characterization of the facts of Quirin. The individuals there
in fact were not enrolled nenbers of the German Arnmy in the
ordinary sense. They had been recruited because they had --
they had an affiliation with the United States because one was a
citizen. They had lived here and they were assigned this
nmssion to cone in as saboteurs, but they were not typical or
regul ar nmenbers of the Gernman Arnmy.

But all of that is beside the point. Again

what ever definition that would be applied you woul d be bound by
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Quirin, you would be bound by the plurality decision in Handi.
And under both those definitions M. Padilla's actions place him
squarely within the category of individuals that are subject to
detention as eneny conbatants.

Again, he trained with al Qaeda. He filled out an
application for themto enroll in al Qaeda terrorist training
canp. He was affiliated with Taliban and al Qaeda forces,
carried an AK-47 on the battlefield in Afghanistan. And the
only difference is he escaped and then signed up on a nission to
cone here and to carry out hostile and warlike acts agai nst us
within our own borders. That's an eneny conbatant, your Honor

The only other point | would make, your Honor, if
you don't have any other questions is that their "clear
statement” rule that they rely heavily onis entirely m spl aced
in this context. All of the cases that they rely on for the
proposition that there is sone heightened "clear statement” rule
required are cases that do not involve the detention of eneny
conbat ants.

They may be cases that arose in the context of
nati onal security concerns or war, but they were all -- this
i ncl udes Ex parte Endo, Duncan versus Kahananoku, Brown versus
United States. These were all cases that while they arose
during a time of hostilities, involved the application of
mlitary lawto regular civilians or to individuals who were not

in any way alleged to have engaged in hostile and warlike acts
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or otherwi se to be conbatants, so they are inapposite.

The best case we have, again, for what type of
"clear statenent” rule, if any, would be applied when the
presi dent exercises his authority as Conmander in Chief pursuant
to a broad declaration of -- or authorization, excuse me, from
congress with regard to the use of force is Quirinitself. And
what Quirin again said is the fact it applied a "clear
statenment" rule in the opposite direction. It said that the
detention ordered by the president in the declared exercise of
his powers as Commander in Chief of the Army in a tinme of war
and of grave public danger is not to be set aside by the courts
wi t hout the clear conviction that they are in conflict with the
constitution or laws of congress constitutionally enacted.

So if you're looking for a "clear statenment” rule,
that's the one the Suprene Court applied in this context. And
if you look at the Authorization for Use of Mlitary Force,
there is no way to read it that would preclude the use of force
agai nst an eneny conbatant if he nanages to make it to our
borders, and it would be irrational to do so. It would, again
tie the Cormmander in Chief's hands at the precise noment when we
are in the nost danger fromthat conbatant. And in the wake of
9-11 1 think there is no way to think congress would have
i ntended that result. And, again, nothing in 4001(a) would
support that type of distinction

THE COURT: Thank you.
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MR. SALMONS: Thank you, your Honor

THE COURT: M. Freiman, let nme ask you a coupl e of
t hi ngs before you go where you intend to.

MR FREI MAN.  Yes, your Honor

THE COURT: At the oral argunents in Padilla before
the Second Circuit there's a statement in the opinion in the
di ssent that says that M. Padilla's attorneys conceded that the

president could detain a terrorist wthout congressiona

aut horization if an attack were iminent. One, was that -- are
you famliar -- do you know whet her or not that was sai d?
MR, FREI MAN:  Yes, your Honor. | was there.

THE COURT: Let ne take it to the next step before
you get ne off track here. | don't know why you -- why the
petitioner made a decision not to go forward with the due
process hearing and the conscious decision nmade by y'all and the
government agreed to handle it this way. But aren't you | ocking
me in based on the fact that | have to take those facts in those
-- in their affidavit as true for purposes of the notion? Not
that you're conceding them but as true. Wich then |eads ne to
the third part of the question, is if there -- if I'm bound by
that and does the -- does where Padilla was arrested nake any
difference in |light of Handi?

MR. FREI MAN:  Yes, your Honor. Be happy to answer
t hose questi ons.

THE COURT: And, well, | guess it wouldn't do ne any
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good to find out why you didn't want to have the due process
hearing to start with, because it sure would make ny job a | ot
easi er.

MR, FREIMAN: |'m happy to be entirely frank with
your Honor about that. The reason that we did not want to nove
forward i nmediately with the due process hearing is there are a
nunber of constitutional questions of great nagnitude that we
think would arise in that proceeding. W don't think that it
woul d allow us to nove forward in any sort of an expeditious
manner at all.

Just to set out -- sketch out sone of the questions
that mght arise, we know that the plurality opinion in Handi
joined by Justice Souter's concurrence sets out the requirenent
of there being sone sort of hearing that conplies with due
process, neutral decision naker, opportunity to be heard
presumably in an Article Ill court. But the opinion itself, as
' msure your Honor knows, is full of caveats and conditiona
tenses, all which | imagine we woul d be argui ng over.

As a threshold matter we woul d be argui ng over
whet her this case is a case sufficiently like the Handi case to
al l ow the reduction of due process rights that the Handi
plurality presunes, that is that's a battlefield capture.
Nobody has any doubt that there are all kinds of evidentiary
difficulties that arise in the context of a battlefield

capt ure.
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But this is not a battlefield capture. This is a
seizure in an Anerican city and the evidentiary issues m ght be
very different. The difficulties m ght not be here. So we
woul d be arguing over, one inmagi nes, whether in fact the
government had the burden of proof as it ordinarily does in a
2241 habeas action. W would be arguing over the admissibility
of materials that would not ordinarily be adm ssible under the
federal rules of evidence, whether in fact there was sonme sort
of exception carved out. Perhaps the governnent woul d argue
under the Commander in Chief power to supersede the rul es of
evi dence, et cetera.

There would be all sorts of constitutional questions
that would come in there, and there would be constitutiona
qguestions that woul d precede that. Wat sort of discovery are
we entitled to? As we indicated in our notion, the government
hasn't yet cone forward with any sort of adm ssible evidence.
Wel |, ordinarily speaking, Rule 56(e) requires the governnent to
cone forward with adni ssible evidence in a 2241 hearing and if
t he governnent doesn't, that nmotion has to be granted.

We understand this isn't an ordinary case. W
understand that the governnent probably has to be given an
opportunity to cone forward with whatever evidence it does have
other than this hearsay affidavit taken under conditions that
have no indicia of reliability. Al of those sorts of questions

woul d cone up, your Honor.
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So rather than noving ourselves into a track where
we would be litigating weighty constitutional questions for
potentially quite a while we thought it nmade a ot nore sense to
try to resolve the threshold i ssue, the question of presidentia
power at the outset, the thought being that if your Honor and
what ever appellate authority was relevant nmight in fact rule on
our behal f, those questions would be nmooted. They woul d not
need to be addressed at this tine and the courts and the parties
and the petitioner would be saved all that work.

THE COURT: Well, if you give the president's
material a fair reading, one could say that he thought that a
terrorist attack was inmnent by M. Padilla comng back into
the United States. So could he detain hinf

MR. FREI MAN:  Yes, your Honor, that goes back to
your other question. Qur view, as | believe expressed by
counsel before the Second Circuit, is in fact that the president
does have power to detain. That power is in fact primarily
under the crinmnal law. It's what happened here. There was a
warrant, a civilian warrant for M. Padilla' s arrest. He was
arrested by civilian |law enforcement officials. He was brought
before a civilian judge and he was in fact detained in a
civilian facility.

The president has that power. One can turn to the
crimnal process decisions of the Supreme Court. County of

Ri versi de nakes clear that the governnment need not bring an
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i ndi vi dual before a magistrate for a forty-eight hour period
after detention. There's |eeway that the governnent has under
the crimnal laws. It has a material witness warrant statute
which it used here. The governnment has a |lot of tools is of
course the reason why M. Hoover thought that those tools were
sufficient. This is the reason why there's the brief of fornmer
| aw enforcenment officials that says the government has an entire
tool box to protect this nation.

Now, if in fact the president thinks that those
tool s are not enough, even though they clearly worked here, if
t he president thinks those tools are not enough, he can of
course go to congress. He can ask for additional authority and
it's up to congress to determ ne how nmuch authority to give
hi m

Now, congress has been quite responsive in the past
to requests for this sort of enhanced authority. They've also
subj ected those requests to the deliberative process that the
framers intended. Look at the Patriot Act, for exanple. 1In the
Patriot Act as to the detention of aliens the president had
initially asked for indefinite detention. Congress decided that
detention of aliens in the wake of 9-11 was warranted, but not
indefinite detention, so they set tine Iimts and they set
procedures.

And that's the sort of process that shoul d have

happened here and that hasn't happened here. | have no doubt,
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your Honor, that were the president to go to congress and
request enhanced authority, he would receive sone sort of
enhanced authority, as he nearly always has in the past.

Your Honor, | think that -- let me make sure first
since those took a little bit Ionger to answer than | m ght have

expected that | answered all three of your Honor's initia

guesti ons.

THE COURT: Sure.

MR FREI MAN:  Ckay.

THE COURT: What do you do about Article VIIl -- |
nmean Article Il, Section 8, Cause 11 about congress having the

power to make rul es concerning captures on |and and on water?
Is there any other -- can the president act on his own except in
an i mm nent situation?

MR, FREI MAN:  Well, your Honor, there's very little
case |law on the nmake -- on the make rul es regardi ng captures
cl ause that | know about, but what that is that's one of severa
cl auses that give to congress trenendous authority not just for
rul e making, but for rule naking in the martial context, in the
context of war. In fact, the president's powers in the war
context are limted to the Cormmander in Chief powers, and the
framers intended that to be a very Iimted notion.

It's what -- boy, | hope | don't get this wong --
either Justice Scalia or Justice Rehnquist referred to as the

CGeorge Washi ngton powers at oral argument before the Suprene
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Court. These were -- these were the powers in fact to direct
the mlitary, but not to make rules, not to make rules either
within the mlitary -- of course, the uniformcode of military
justice is promul gated by congress, not by the president -- but
also to make rules for citizens in wartime. This is a
qui ntessential legislative issue. |It's not an executive issue.

And this is the situation that we had in Youngst own,
your Honor, where Justice Jackson pointed out very clear that
it's not the president's prerogative to be a | aw naker, he is
the executor of the laws. So that clause, | think, fits into
the overall structure that |'ve been discussing here today.

Your Honor, | want to address one thing which
think has a kind of an intuitive appeal. |In fact it is to ny
adversary's credit that he can take appl es and oranges and nake
theminto fruit salad. He asked why it would be that it would
have been okay under the Handi decision for M. Padilla to have
been seized and detai ned as an eneny conbat ant when he was
allegedly on a field of battle in Afghanistan, but why it was

not okay for himto be seized and detained in Chicago when he

cane to the United States. And he said there was no reason in
law or logic for such a rule.

I'd say, your Honor, there's a reason both in logic
and in law and they are reasons that the framers thensel ves
contenpl ated and sought to give meaning. The reason in logic is

that when an individual is seized on a foreign battlefield
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capturing a rifle, the odds of that individual not being who the
government thinks he is are pretty |low, and consequently the
ri sk of governmental error and abuse that the franers sought to
guard agai nst is consequently | ow.

Now, when an individual citizen is seized in a
civilian city in the United States on infornmation allegedly
recei ved froman informant whomthe government itself
acknow edges has lied to themin the past, well then, the odds
of the governnment being wong are quite a bit higher and the
risk of error and abuse that the franers sought to guard agai nst
is much higher. That's why there's a difference.

And that is reflected, that logical distinction is
reflected in the law, in the doctrine. The habeas suspension
cl ause speaks of invasions and rebellions. These are things
t hat happen on American soil. An invasion doesn't happen in
Af ghani stan in a constitutional sense. It happens here. This
is why the franmers and congresses in the past have been
particul arly concerned with what happens here to Anerican
citizens.

This is why Youngstown, which we've both spoken of
today, noted that president's powers at home were nuch | ess than
they are abroad, let alone on a foreign field of battle. Here
it's congress's powers that are predominant. That's the reason
inlaw and it underscores the reason in logic. This whole thing

is about the framers' desire to |lower the risk of governnental
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error and abuse, and that's why there's distinction between
those two situations.

Your Honor, | have some smaller points that 1'd |ike
to make in response to the conversation that preceded. The
first is, and | think this is obvious fromeverything that we've
all tal ked about today, but even if M. Padilla were determ ned
to fit sone definition of eneny conmbatant, our position is that

he is constitutionally and statutorily not subject to

detention. Invasions and rebellions have eneny conbatants. The
text of 4001 is unequivocal. So it's not just a question of
whet her he fits into sonme definition of eneny conbatant. It's a

guesti on of whether the president has the power to detain an
Anerican citizen seized froman American civilian setting.

Second, contrary to my opponent's statenments the
[imts in Handi are nultifarious. W cite easily ten of themin
our briefs where the plurality opinion constantly reiterates the
narrow ci rcumstances of the decision. | need not bel abor those
here today.

It is worth noting one additional thing. The Handi
plurality opinion is controlling in a sense in that it certainly
announces the judgnment of the court, but as the governnment
acknow edges, it was a fractured opinion and in fact in a
particularly odd circunmstance the judgnent arrived at only
because two concurring justices joined in the judgnment despite

their m sgivings about the court's conclusion on the very issue
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that we are tal ki ng about here today in the context of foreign
battl efiel d.

The opinion is limted in essence to the judgnent
and what the government is asking you to do is count votes. |
think they get the vote count wong. | think five justices of
t he Suprene Court have been pretty clear, but were your Honor to
wi sh to disregard those views it would not behoove this court to
do the vote counting that the government recomends by addi ng
Justice Thomas' opinion to the opinions in the plurality.

Justice Thomas, of course, was a dissenting justice
and he did not concur in the opinion, as such his opinion's not
| egal force under the Marks decision that we cite in our
briefs. In any event, your Honor, the Handi opinion noted that
4001 was satisfied, was a battlefield capture, was clear and
unm st akabl e, was clearly unm stakably authorized in the
Aut hori zation to Use Mlitary Force.

Your Honor, before |I leave off 1'd |like to nake
three final points. The Quirin case is about where sonebody got
tried. Was it going to be in mlitary court? Was it going to
be in civilian court? It didn't involve the question of
detention w thout charge. As such nobst of the issues we are
di scussing here today, the applicability of the Habeas
Suspension Clause, sinply weren't raised in that case, weren't
briefed. They weren't argued and surely weren't decided.

The constitution contenplates a mlitary justice
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system The Fifth Arendnent to the constitution expressly
rel axes two constitutional requirenents in the context of that
mlitary justice system This is a constitutionally
contenpl ated neans for the trying and ultinmate detention of

citizens.

That's not what the government is seeking here
today. The government is not seeking to put M. Padilla before
amlitary court to charge himwth crinmes which they believe he
has comm tted and give himan opportunity to defend hinself
there. The Quirin opinion is thus not relevant to this
situation, just doesn't raise the sanme issues.

Finally, your Honor, as to the -- | should say
penul timately, second to |last, the passage of tine, as your
Honor and everyone at counsel table on both sides is well aware,
it has been nearly three years since M. Padilla was seized by
the mlitary. And the Suprene Court has nmmde clear in that even
a battlefield does not |ast forever.

| point your attention now to the Duncan case,
Duncan versus Kahananoku. In the Duncan case there was, in
fact, a suspension of habeas corpus. There was the organic acts
for why we had given the executive branch the power to declare
martial lawin that territory and when Pearl Harbor was attacked
in Wrld War Il nmartial |aw was decl ared.

But in the Duncan case the court found that two

years after the attack on Pearl Harbor martial |aw could no
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| onger be allowed to supplant civilian courts in that instance

with mlitary courts. Mlitary power on a battlefield did not

extend so far even though while still under threat of invasion
-- this case was decided in the mdst of Wrld War 11, stil
under threat of invasion -- battlefields don't |ast forever.

The military power doesn't |ast forever, even at its apex.

We are now three years out. That nakes a world of
difference. And it's not just that we don't know when this war
is going to end, as the attorney for the governnent here said.
It's that in fact the government has conceded it doesn't believe
this war will ever end. The president said that hinself. W
cite that in the brief. In addition to the president's
statement acting Solicitor General Paul Cenent said that before
the U S. Suprene Court.

We're not tal king about another year, another three
years, another five years. W are talking about we're pretty
sure probably never. So if there's going to be a transfer of
power of this magnitude to the president, it's going to be an
unlimted transfer of power, a transfer of power that has no
end, potentially pernanent change to the constitutional system

Your Honor, ny final point now for real is the
government remarked on the broad authorization for use of
mlitary force that it believes was passed in the wake of the
9-11 attacks. For reasons set forth before we don't believe

they're nearly as broad as the governnent does, but even if it
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was required, it's not breadth, but specificity. There needs to
be cl ear unm stakabl e authorization for detention of citizens.

And in fact even if Quirin found there was a cl ear
and unm st akabl e authorization for a mlitary trial of Haupt and
his Nazi conrades by virtue of the fact the articles of war duly
enacted by congress had provided for such military jurisdiction,
Quirin found that clear and unni stakable statenent. And a clear
and unm st akabl e statenent would be what's required here. And
i ndeed that's been the understandi ng of the Authorization to Use
Mlitary Force since the beginning of the republic.

The first real battle this nation faced was the
battle with France prior to the declared war of eighteen twelve,
around the turn of the century, seventeen ninety-eight to
ei ghteen oh two or so. And in that instance congress had
aut hori zed the president to seize ships going to France. Well
t he president took upon hinmself to seize ships coming from
France and the Suprene Court said no, authorization to use
mlitary force cannot be read broadly. It rust be read
specifically. You do not have the additional power to seize
ships coming fromFrance. That was Chief Justice Marshal
Chi ef Justice Marshal in the war of eighteen twelve reiterated
this necessary limted reading of authorization to use mlitary
force.

And it's worth taking just a noment to paint a

picture of the war of eighteen twelve because we all see
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ourselves in extraordinary tinmes now and the war of eighteen
twel ve was a time when, of course, British forces invaded the
United States. There was a full-blown declaration of war.
British forces captured parts of Washi ngton, burned the capita
and Wiite House to the ground. Just as today's terrorist do,

t hey chose synmbolic targets in the heart of Anerica to destroy
and they succeeded.

Moreover, at the time President Madi son believed New
Engl and was on the verge of succession and Great Britain tried
to foster that inpression by in fact having an enbargo around
all American ports except those in New England. |In other words,
the young nation felt itself to be at a nonment of extraordinary
peril. It felt its very survival to be threatened.

In addition to the declaration of war congress
passed an authorization to seize the bodies of enenmy aliens in
the United States in the Alien Eneny Act, and Presi dent Madi son
sought to read into that authorization the greater authority to
seize the property of aliens, their tinmber. Justice Marsha
again said no, the declaration of war was not sufficient. An
addi ti onal provision of authority to seize the bodies of aliens
was not enough. It did not provide the additional authority to
seize their tinber. That was the franers' own understandi ng of
the constitution. That authorization for use of military force
ought to be read narrowy.

All the nore so here we are tal king about not
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ti mber, not ships, but people. W are talking about the bodies
of citizens, your Honor. W are tal king about the nost
i rreduci bl e quantum of human freedom This tradition of our
nation fromthe tine of its founding has been to require the
clear statements for such detention not expressed here.

THE COURT: Let ne ask you three unrel ated
guestions. One with regard to the Patriot Act, was not congress
speaki ng of detaining any aliens, not just eneny conbatant
aliens?

MR, FREI MAN:  Your Honor, it is accurate to say the
category of eneny conbatants as the governnent defines here
today, it's been defined variously by the governnent, but as
defined here today a category of persons subject to detention
under the Patriot Act is not precisely the same. | think it's
very much the sane insofar as aliens go that if you go through
the particular provisions of the U S. Code referenced in the
rel evant section of the Patriot Act you see there's a wide
variety of terrorist activities that threaten national security
that woul d be covered, but there are certainly sone mnor

di ff erences.

The inmport of ny drawing the court's attention to
the Patriot Act is not to say exactly the same authority was
provided in the Patriot Act as would have been provided in the
aut horization for use of nmlitary force. |It's just that in the

Patriot Act we have a very good exanpl e of what happens when
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congress thinks about who ought to be detained, how | ong they
ought to be detained and what the conditions in regard to
detention ought to be. So we have an exanpl e of what congress
does.

This is a crucial piece of data when it's thinking
about this kind of question. In the Authorization for Use of
Mlitary Force there's no such discussion. The governnent's
argunent is well, even though we know that congress is able to
define with neticul ous care who, for how | ong and what
condi tions, we shouldn't concern ourselves with the fact that
they didn't do it here and they didn't talk about it here. It
should be silently inplied into an Authorization to Use Mlitary
Force in contravention of the entire history that | have set
forth today.

THE COURT: Another question. Cbviously the
government's filings and some of the witings on the issue
bal ances citizens' rights to security, national security. Does
the crimnal law, including treason and habeas suspensi on,
provi de adequate opportunity to interrogate a citizen eneny

conbatant to assure the security of the country and foreign

policy?

MR, FREI MAN:  Your Honor, 1'll say one thing that
have no doubt the government will agree with, that's that I'min
no position to tell you. | don't have an expertise to know

that, and it's not ny job to know that. |'mthe body, and it's
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t he government that has obligation to make that sort of decision
in congress. |It's up to congress to deternine what's an
appropriate extent of authority for the president.
THE COURT: Lastly. Lastly, in the materials there

have been distinctions drawn between | awful and unl awful eneny

conbatants. In the naterial with regard to unlawful eneny
conbatant it's always followed with the phrase sonething |ike
this, they are prosecuted crimnally whereas | awful eneny
conbatants are treated differently. Do you agree with that
proposition?

MR, FREI MAN:  Yes, your Honor. As the doctrine of
the I aw of war, a person who is a |lawful conbatant is a person
who is entitled to the privilege. That person has the right to
shoot nenbers of the eneny. That's a special category, |
believe, for war. To ordinarily murder, of course, is to pick
up a gun, shoot a person, but if you have belligerent, you have
bel i gerence privilege, you have | awful conbatant.

Now, you can lose the belligerence privilege in
various ways. And if you |lose the belligerence privilege
wherein you can be prosecuted for nurder, then the fact you
pi cked up a gun and shot sonebody on the other side is no |onger
a privileged act. You could be prosecuted. That's the
distinction that's being tal ked about in the decisions.

There is not in the |law of war | should say any kind

of authorization to detain individuals of any sort if the |aw of
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war is the body of [aw that sets conditions on individuals who
have been detained. It's what the Hague Conventions do. It's
what the Geneva Conventions do. The question of whether there
is authority to detain an individual is a question that was
ultimately lost -- left to the | aws of each individual nation

THE COURT: Well, does -- the governnent argued
whil e ago that Taliban and al Qaeda are not signatories to the
convention, so therefore persons associated with that group
could not be entitled to those protections. That's the position
t hey take.

MR. FREIMAN: | believe the government -- | could be
m staken. | believe that the governnent acknow edges that the
Tal i ban governnent by virtue of being the governnent of
Af ghani stan was a signatory, but not al Qaeda.

THE COURT: Al Qaeda's not.

MR FREIMAN: So I'msorry. Your Honor's question?

THE COURT: WNMake sure | heard what | heard. Thank

you.

MR. FREI MAN:  Thank you, your Honor

THE COURT: M. Salnons, briefly in reply.

MR, SALMONS: Just a fewthings if that's all right,
your Honor. First, your Honor, | just want to address the

Patriot Act just very briefly and say we agree with the point
that your Honor -- with the point of your Honor's question. |

don't know if that was necessarily, your Honor, the point of
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your question was that the Patriot Act is different fromthe
detention of eneny conbatant. It has nothing to do with the
fact of war and with eneny conbatant. It has to do with
det ai ni ng aliens under certain circunstances would apply,
whet her or not we were at war and whet her or not someone was
affiliated or part of the enemy forces.

Wth regard to the Treason Cl ause and Suspensi on of
the Habeas Wit C ause of the constitution, and | think this is
very inportant, that argument as well as the argument about the
Patriot Act and others has been rejected by the Suprenme Court in
Handi. And it was also rejected by the Supreme Court in
Qirin.

If petitioners are correct that the United States
citizen that enters this country bent on hostile and warlike
acts and conmes in at the direction and with the aid of eneny
forces can only be prosecuted for treason or the wit has to be
suspended, then Quirin would have to be overturned. That was
unani nous deci sion of the Suprene Court.

And with regard to the detention of such an
i ndi vidual you can't draw distinction from Quirin based on the
fact those individuals there were charged with war crinmes and
were prosecuted and were executed. There's a fundanenta
di fference between detai ning soneone during the duration of
hostilities to prevent themfromreentering the battle and

engaging in warlike acts against us. That is a preventative
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detention. It is not punitive detention

And det ai ni ng soneone because they have conmtted a
war crime, that requires a prosecution. There are certain
rights that attach. Individuals my be subject to prosecution
for war crines and then for punishnment, be it a termof years or
be it execution for violation of the laws of war. That is
different in kind fromthe nature of the detention of eneny
conbat ants during ongoing hostilities.

And the Suprene Court, again, in the controlling
plurality of the Supreme Court in Handi noted this argunent that
the petitioners made in Hanmdi with regard to Quirin in trying to
di stingui sh Quirin because those individuals were charged and
the Suprene Court said while the Anerican citizen in Qurin --
Haupt was tried for violation of the law of war -- nothing in
Quirin suggests citizenship would have precluded nere detention
for the duration of the relevant hostility does not provide a
basis for distinguishing Quirin

And the Suprene Court again in the controlling

opinion fromplurality rejects that just with regard to what
hol di ng Suprenme Court in Handi, so there is no way you can
conclude that the Supreme Court in Handi did not hold that the
president had the authority to detain Handi as an eneny

conbat ant notw t hstandi ng the fact that Authorization for Use of

Mlitary Force did not specifically reference detention for
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VWhat the judgnent of the Suprene Court was in that
case was vacating the decision of the court of appeals, upheld
the detention and ordered the denial of the petition. It
vacated that and remanded for further proceedings to provide
what ever process the Suprene Court had determ ned was due for
himto chall enge the substance of that.

There is no way the Supreme Court could have
rendered that judgnent without first concluding that the
president had the authority to detain him O herwi se you woul d
have had an i nappropriate advisory opinion. And you do have the
four justices in the plurality witten by Justice O Connor that
reached that conclusion. You do have Justice Thonas reaches
that conclusion in the dissenting opinion, which essentially in
part is a concurring in part, dissenting in part opinion

But you also for that issue have the two justices,
Justice Souter and G nsherg, who although they woul d have
di ssented fromthat portion of the holding, nonetheless in order
to render a judgment and to achi eve the answer on the second
guestion -- again, two distinct questions in Handi -- does the
presi dent have the authority and what process is due and in
order to render a judgnent to the second they were wiling to
cast their votes with the plurality on the first, so that is a
hol ding that is binding on this court.

| just want to point out that your Honor had asked



25 for a stipulation of facts with regard to whether the parties
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thought M. Padilla was in sort of -- where he was in the
process of entering the country. And | just want to make cl ear
to the court what the governnent's position is on that, your
Honor, and that is although we don't think rmuch really turns on
that legal matter, if you wanted to describe accurately the
facts precisely where he was in the process, he was still at the
border of the United States because he was within a secured
custons facility of Chicago O Hare International Airport.

And | would refer your Honor to a case that's not
cited in our papers, recently decided case fromthe Ninth
Circuit called Sidhu versus Ashcroft, 368 F 3rd 1169. And that
was a case involving an alien who had come through | nmgration
had passport stanped, admitted, but had not yet cleared Custons,
was in a sinmlar position and the court has determ ned she had
not yet entered because she was still subject to restraint.

THE COURT: Case |aw even in Handi uses the
term nol ogy "on Anerican soil". | don't know what difference
t hat nakes.

MR, SALMONS: Well, | want to be very clear, your
Honor, we actually don't think anything turns onit, but it is
true that in each of the cases where we have had the Suprene
Court decide whether citizens can be held as an eneny conbat ant,
it has been very circumspect, very careful to narrow the hol di ng
to facts before it and only define the eneny conmbatant, the

definition only as far as they needed to in order to render the
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decision in that case.

And so you have the court in Qirin talking about
enem es associated with the eneny and com ng here bent on
hostil e acts, doesn't go beyond that, although provides |ots of
exanpl es of people being held as eneny conbatant, including
citizens.

THE COURT: One other fact, somehow when | read
everything both sides submtted, after -- what happened to
Padilla after he was interrogated and arrested as a nateria
witness? Was he admtted to bail, allowed to go to New York on
his own?

MR, SALMONS: No, your Honor. He was arrested, held
on a naterial witness warrant in a federal detention center in
New York and he was there -- was there at the time the president
-- on June ninth president determ ned he was an eneny conbatant.

THE COURT: How did he get from Chicago to New
Yor k?

MR, SALMONS: My understanding he was placed in a
secured Customs area of the airport in Chicago and was taken to
New York where he was held

And the last point | would make, your Honor, is that
while there is an awful |ot of talk about the executive and the
risk that he may round up individuals and hold themindefinitely
wi t hout charge and the like, it bears to keep in mind that the

executive here has only determned two United States citizens
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wer e eneny conbatants and were subject to detention
As such both of those individuals were engaged in
armed conbat against the United States or coalition forces on
the battlefield in Af ghanistan. One of them M. Padilla, then
escaped and tried to come here, was stopped at the boarder on
his way to carry out further hostile and warlike acts agai nst
us. This case does not present the sort of slippery slope that

petitioners are concerned about. Thank you, your Honor

THE COURT: Thank you. Thank y'all. As far as
timng of the decision I'mgoing -- | won't commt nyself, but
we will do our best to be in the thirty to forty-five day

range. No prom ses.

* % %

| certify that the foregoing is a correct transcript fromthe

record of proceedings in the above entitled matter.







